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Bypassing Expert 
Regulation through 
False Claims Litigation 

BY ANTONIO DIAS, ANDERSON BAILEY, AND WILLIAM 
SEITZ 

S tate false claim act laws and provisions for qui tarn law¬ 
suits are rapidly expanding and drawing the attention of a 
number of legislators. Of particular concern are efforts by 
claimants to circumvent the regulatory process by using 
these laws to chase conduct that fully informed regulators have not 
chosen to pursue. 

False claim laws were designed to address fraud against the 
government. The federal False Claims Act (FCA) prohibits making 
“a false or fraudulent claim for payment” to the government and 
permits private individuals, known as qui tarn relators, to bring 
suits on the government’s behalf in return for a percentage of the 
recovery. First enacted to police fraud among contractors during 
the Civil War, the statute lay relatively dormant for more than a 
century. But in 1986, Congress amended the law to allow tre¬ 
ble damages and penalties, increase the relators potential share, 
and shift counsel fees onto unsuccessful defendants. Over time, 
these laws relieved plaintiffs of the burden to prove true fraud, for 
example by expressly providing that the relator need not prove 
any intent to defraud by defendant or any detrimental reliance by 
the government. The federal government also began encouraging 
states to enact their own versions of the FCA, and 29 states now 
have false claims laws, many of which mirror the damages and 
relator provisions in their federal counterpart. 

Qui tarn litigation has exploded as a result, with more than 600 
new cases reported in 2011, compared to only 30 in 1987. The 
plethora of filings should not be mistaken for the merit of them, 
however. According to the Department of Justice, it intervenes 
in fewer than 25 percent of FCA cases, and most relators dismiss 
their claims when advised the government will not join their suit. 
Moreover, when the government does intervene, defense attor¬ 
neys often encourage their clients to settle regardless of whether 
they’ve committed any wrongdoing as this is the surest way to pro¬ 
tect against the draconian threat of treble damages and penalties. 

The result is a windfall to relators and their counsel. Over 
the first decade of the 2000s, the combined relators share from all 
FCA cases averaged over $250 million per year, while this num¬ 
ber exceeded $532 million in 2011 alone. When the government 
chooses to intervene, the chance of recovery significantly increases. 
The government carries a heavy hammer when joining this type of 
litigation—a tool that should be used wisely. 

Lured by the prospect of a lucrative settlement, qui tarn plain¬ 
tiffs and their attorneys are lobbying for changes that will facilitate 


even greater recovery. They are also aggressively testing the bound¬ 
aries of false claims liability. Through lawsuits based on theories 
of “legal falsity” and “implied false certification,” qui tarn plaintiffs 
are using state and federal false claims laws not as a way of redress¬ 
ing fraud, but as a way of improperly policing compliance with 
government regulations—often in a manner that conflicts with 
the actions of the agencies that promulgate, interpret, and enforce 
those regulations. 

A recently filed qui tarn lawsuit in Pennsylvania exemplifies 
this potential for abuse. In Washington v. Education Management 
Corporation (FDMC), the federal government and some states have 
joined a qui tarn lawsuit in which relators allege that FDMC vio¬ 
lated a Safe Harbor provision in Department of Fducation (DOF) 
regulations governing the compensation of admissions representa¬ 
tives at colleges and universities run by FDMC. 

Congress delegated to the DOF the authority to enforce these 
regulations, and that agency has an established procedure for 
correcting violations. However, despite knowing for years about 
FDMC’s compensation practices, the DOF has taken no action 
against FDMC, but has at all times certified FDMC’s schools as eli¬ 
gible to receive federal funding, and continues to disburse educa¬ 
tional loans and grants to FDMC’s students. 

Nevertheless, qui tarn plaintiffs and the government are using 
the FCA to claim that FDMC and its schools were actually in vio¬ 
lation of the recruiter-compensation provision, and ineligible for 
funding. Arguing that each funding application for an FDMC stu¬ 
dent constituted an “implied certification” of compliance with the 
DOF regulation, plaintiffs assert that those certifications were false 
within the meaning of the FCA, and that FDMC’s schools should 
be liable for treble damages and penalties based on hundreds of 
thousands of individual applications. 

Skepticism toward these claims is beginning to grow among 
courts, and as state false claims act legislative initiatives are eval¬ 
uated, consideration should be given to whether profit-minded 
plaintiffs and their attorneys should be allowed to use qui tarn law¬ 
suits to swallow the regulatory process. Plaintiffs are second-guess¬ 
ing regulators, creating discord in regulatory regimes that industry 
is entitled to rely upon, and targeting defendants with costly and 
potentially high-damage litigation. 

But false claims lawsuits are not appropriate substitutes for the 
expertise and discretion of administrative agencies. The power of 
private plaintiffs to allege and pursue FCA claims in the name of 
the government should be narrowly defined and permitted only 
after exercising the appropriate due diligence. 


ANTONIO DIAS is a partner with Jones Day and leader of the firm’s 
Financial Institution and Regulatory Practice. ANDERSON BAILEY 
is an associate at Jones Day. WILLIAM SEITZ represents Ohio’s 8th 
district in the Ohio Senate, serves as Civil Justice Task Force Co- 
Chairman and sits on ALEC’s Board of Directors. 


4 • Inside ALEC | March 2012 



CIVIL JUSTICE 



ALEC’s Jury Patriotism Act 

Reducing Hardship for Thousands of furors and Ensuring Representative furies on Complex Cases 


BY CARY SILVERMAN 

J URY SERVICE IS AN IMPORTANT OBLIGATION OE 
CITIZENSHIP THAT IS VITAL TO BOTH THE CIVIL 
AND CRIMINAL JUSTICE SYSTEMS. 

Not only is it a civic duty for individuals to serve, litigants depend 
on a representative jury for a fair trial. When entire segments of 
the population are missing from the jury pool, excluding their per¬ 
spectives from decision making, there is a greater chance of a “run¬ 
away” jury that reaches an extraordinary verdict. 

ALEC has made a signihcant contribution to creating more 
flexible, less burdensome jury service systems that have allowed a 
broader range of citizens to serve through its model Jury Patriotism 
Act QPA)- li^ strained economic times, those who are summoned 
are often forced to make a choice between paying their bills and 
reporting for jury service for several days. In this environment, 
the JPA takes on special importance as a critical tool for preserv¬ 
ing representative juries and maintaining conhdence in state judi¬ 
cial systems. 


ENACTMENT IN THE STATES 

Since its development, more than a dozen states have enacted all 
or portions of the JPA, which incorporates the best practices of 
the states as recognized by the National Center for State Courts 
and the American Bar Association. The JPA makes jury service 
less burdensome by providing summoned jurors with a hassle-free 
system for rescheduling jury service, ensuring that citizens are not 
repeatedly called to serve, and limiting the length of service to no 
more than one day if not selected to serve on a jury or the duration 
of one trial. Some courts have adopted reforms included in the 
JPA on their own initiative. For instance, last November, Gwin¬ 
nett County, Georgia began a pilot project of the one-day/one-trial 
system that has both made jury service more convenient for citi¬ 
zens and is projected to reduce court costs by $100,000 annually 
through its increased efficiency 

Given the increased flexibility of jury service, the JPA closely 
dehnes the grounds for obtaining a full excusal from jury service 
rather than a postponement. It also eliminates outdated exemp¬ 
tions that permitted individuals in certain occupations to avoid 
jury service. The goal is to ensure that everyone can and does serve. 
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REDUCING THE BURDEN OF SERVING ON LENGTHY TRIALS 

The most innovative element of the JPA is its Lengthy Trial Fund 
(LTF), which has allowed thousands of citizens in Arizona and 
Oklahoma to serve as jurors who judges might otherwise have felt 
compelled to excuse for hnancial hardship. Reports from around 
the country repeatedly show the difficulty in hnding jurors who 
are able to serve on lengthy trials. In such cases the stakes are 
often quite high. In criminal cases, prosecutors seek justice for 
horrible crimes, while defendants may face life imprisonment or 
the death penalty. In civil litigation, personal injury attorneys may 
seek millions in compensation, plus punitive damages for their 
clients. Such a verdict can push a business defendant into bank¬ 
ruptcy and threaten the jobs of its employees. Yet in these types of 
cases, entire groups of people cannot serve on juries. Those who 
are self-employed, independent contractors, hourly wage earners, 
or owners or employees of small businesses—taxi drivers, plumb¬ 
ers, accountants, shopkeepers—are unlikely to participate in jury 
service without incurring extreme and unfair hnancial hardship. 

Take for example the recent Casey Anthony trial that capti¬ 
vated the media in 2011. A Florida court summoned more than 
400 people for jury service; as it anticipated the need to excuse 
many people on what was expected to be a two-month murder 
trial. During the hrst day of jury selection, a man asked to be 
excused because he would not receive compensation from his 
employer during jury service. Orange-Osceola Chief Judge Bel- 
vin Perry asked him what would be the impact if he was selected 
to serve and received only the $30 per diem provided to Floridi¬ 
ans who serve as jurors on trials lasting more than three days. “Fd 
probably be in bankruptcy by the end of 12 weeks,” the man said. 
A second juror who would not be paid during jury service asked 
to be excused. She was afraid that she would lose her car and be 
evicted without her income. Judge Perry did not excuse the hrst 
juror for hardship, but let the second go home. 

Their concerns are typical. In most states, jurors receive no 
more than a $10 to $30 per diem for their service. “Most people 
can’t live on $10 a day for a half-month,” said Paula Hannaford- 
Agor, Director of the Center for Jury Studies. “It’s not going to 
buy their groceries. It’s not going to pay the rent. It’s not going to 
pay the American Fxpress bill when it comes due.” Several states 
increase the per diem to around $40 after the third day of service. 
New Mexico pays its jurors minimum wage. Nevertheless, when 
a trial extends over several weeks or months, a juror who is not 
receiving his or her usual income will suffer a tremendous hard¬ 
ship if not excused. 

To address hnancial hardship issues that undermine citizen 
participation, the model act’s LTF makes supplemental compensa¬ 
tion available to jurors in this position. As suggested by the model 
act, jurors who serve on trials lasting longer than three days can 
request supplemental compensation of up to $100 if they would 
otherwise be excused from service due to hnancial hardship. In 
the rare case that a trial lasts ten days or more, any juror who is not 
fully compensated by their employer during jury service or who 
does not receive their usual income would be eligible to receive 
supplemental compensation of up to $300 per day from the fund. 


Obviously, in times of tight state budgets, a substantial increase in 
juror compensation funded by taxpayers is not in the cards. The 
JPA addresses this concern by spreading the costs of LTF on those 
who use the courts by placing a nominal fee on the hling of civil 
cases. 

THE ARIZONA EXPERIENCE 

Arizona was the hrst state to enact legislation based on ALFC’s 
model JPA, including the LTF, in 2003. According to Arizona’s 
Administrative Office of the Courts (AOC), “Jury commissioners 
throughout the state have reported that the lengthy trial fund is a 
welcome reform that has allowed a number of citizens to serve on 
juries who would not have been hnancially able to serve without 
reimbursement of lost earnings offered by the fund.” 

The Arizona LTF provides supplemental compensation to 
about 1,000 jurors each year. Jurors receive an average of $69 per 
day in reimbursement based on their lost income, according to the 
AOC. Where jurors would have otherwise received no more than 
the $12 per diem provided by the county and mileage, the LTF 
additionally has provided them with earning replacement that, on 
average, amounts to $600 on a lengthy trial. 

Far from running short of funds, as some had feared, the LTF, 
which is financed in Arizona through a $ 15 fee on the filing of civil 
complaints and answers, has consistently run a surplus. Arizona’s 
Fiscal Year 2013 budget continues to anticipate that court fees col¬ 
lected will more than fully cover juror requests. 

As a result, the Arizona Legislature has repeatedly expanded 
eligibility for compensation from the fund. Under current Arizona 
law, a juror whose service lasts more than five days may request 
earnings replacement of up to $300 per day beginning on the 
fourth day of jury service. The legislature also opted to provide 
unemployed and retired jurors who serve on juries for more than 
five days with minimum juror compensation of $40 (the $12 per 
diem provided by the counties plus $28 from the LTF). 

The Arizona Legislature is considering a bill (S.B. 1142) that 
once again would change the time that jurors on lengthy trials 
begin receiving earnings replacement from the LTF Those who 
serve on a jury for more than five days, with a loss of income would 
be eligible to receive up to $300 per day in earnings replacement 
for their entire period of jury service. At the time of this writing, 
the bill has passed the Arizona Senate with unanimous support 
and looks likely to be enacted into law. • 

To find out how the JPA can help improve your state’s jury ser¬ 
vice laws, contact Amy Kjose, Director of ALFC’s Civil Justice Task 
Force. 

H CARY SILVERMAN is an advisor to the Civii Justice 
Task Force and is Of Counsei with the Pubiic Poiicy 
Group at Shook, Hardy & Bacon, LLP. 
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Who Pays When the ‘Loser 
Pays’? Considering Practical 
Issues, Misperceptions and 
Options 


BY VICTOR E. SCHWARTZ AND CARY 
SILVERMAN 

I n recent months, state officials 
have expressed signihcant interest 
in adopting “loser pays” - a system 
under which the losing party in a law¬ 
suit must pay the opposing party’s attorneys’ 
fees and costs. Texas Governor Rick Perry 
touted his state’s enactment of a “loser pay” 
law on the campaign trail. South Carolina 


Governor Nikki Haley in an address at the 
U.S. Chamber of Commerce’s annual Tort 
Reform Summit, declared loser pays to 
be among her top civil justice priorities. 
In 2012, New Hampshire and Tennessee 
considered forms of loser-pays bills. 

A loser-pays system has strong appeal. 
After all, even when an individual or busi¬ 
ness “wins” a lawsuit, the cost of defend¬ 
ing against a meritless claim can easily rise 
into the tens or hundreds of thousands 


of dollars. These expenses, which are typ¬ 
ically not recoverable, become a cost of 
doing business in America—it is part of 
the “tort tax.” Theoretically, a loser-pays 
law should deter lawyers from hling weak 
claims. Some respected scholars and advo¬ 
cacy groups strongly support a loser-pays 
system.^ There are questions, however, as 
to whether the pure form of a loser-pays 
law, known as the “English Rule” achieves 
this result in practice. 

Given the rising interest in enacting 
loser-pays laws, it is important to con¬ 
sider how these laws might work in court, 
some common misperceptions, and legisla¬ 
tive options. Some have expressed concern 
that a loser-pays system will be unevenly 
applied against defendants—adding attor¬ 
neys’ fees on top of liability that many 
already generally view as excessive. Legis¬ 
lation strengthening rules against frivolous 
claims and vexatious litigants may provide 
a better option. 

DOES “LOSER PAYS” MEAN 
“DEFENDANT PAYS”? 

A recent panel discussion hosted by the 
American Tort Reform Association (ATRA) 
featured three practitioners with a com¬ 
bined 80 years of trial experience defend¬ 
ing manufacturers in product liability law¬ 
suits. They shared their common view 
that while a loser-pays law may explicitly 
state that it applies to both sides in litiga¬ 
tion, in the courtroom judges would apply 
it unequally to impose additional liability 
on a losing defendant. On the other hand, 
the participating litigators believed that 
plaintiffs who lose meritless lawsuits would 
be let off the hook. There are two reasons 
why: resources and judicial discretion. 

Plaintiffs in personal injury cases typ¬ 
ically hire lawyers on a contingency-fee 
basis because they do not have money 
available to pay an attorney’s hourly rates. 
Should a prevailing defendant attempt to 
collect attorney’s fees from a losing plain¬ 
tiff, it would often hnd that the plaintiff 
is “judgment proof” and has no money to 
pay. In these situations, seeking recovery 
of attorneys’ fees would be spending more 
money to chase money that does not exist. 
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In addition, a loser-pays law will likely 
provide some discretion to judges as to 
when to impose attorneys’ fees. When 
an individual plaintiff loses after battling 
a “deep-pocket” defendant, sympathetic 
judges are likely to relieve plaintiffs of their 
obligation to pay the significant cost of a 
law firm’s hourly rates to defend against the 
claim. In contrast, a plaintiff who prevails 
when suing a business will likely receive 
the entirety of his or her costs and fees. 

THREE COMMON MISPERCEPTIONS 

1. Loser Pays Works in Other Countries, 
so it Would Work Here. 

Although some countries use a loser-pays 
system, there are significant differences 
between their legal systems and insurance 
environments and our own. It should also 
not be overlooked that loser-pays systems 
come with their own exceptions, chal¬ 
lenges, and flaws. 

Outside the United States, legal systems 
do not widely use (or permit) contingency- 
fee agreements. Since personal injury law¬ 
yers in the US. stand to go uncompensated 
if their client loses a case, they have a dis¬ 
incentive to bring cases with little likeli¬ 
hood of recovery that is not present where 
they are paid an hourly fee. For that rea¬ 
son, arguably, there is less need for a loser- 
pays system here than in countries where 
contingency-fee agreements are not com¬ 
monly used. 

Individuals in countries such as Eng¬ 
land and Canada that have a loser-pays 
system, have insurance that covers them 
should they bring and lose a lawsuit. 
While an insurance market could develop 
in the United States to cover attorney’s 
fees incurred as a result of losing litigation 
should a state enact a loser-pays law, such 
a concept could face resistance. It would 
inject insurers into decisions as whether or 
not to bring claims and possibly other liti¬ 
gation choices. It is also important to rec¬ 
ognize that there are exceptions to loser 
pays in countries that follow this system. 
For instance, in Britain, plaintiffs whose 
cases are brought through legal aid are not 
required to pay the prevailing party’s attor¬ 
neys’ fees. 


While loser pays might tempt a plaintiff 
(or his or her lawyer) to think twice before 
bringing a claim that clearly lacks merit, 
some observers of the English system 
point out that loser pays encourage plain¬ 
tiffs to bring strong cases involving trivial 
amounts.^ By eliminating the expense of 
the litigation from the plaintiffs’ attorneys’ 
lawsuit-bringing calculus, nuisance claims 
suddenly become highly profitable. Attor¬ 
neys’ fees in such cases can dwarf a cli¬ 
ent’s recovery. We already see this occur 
in the American civil justice system where 
consumer protection statutes- in California 
and elsewhere- that authorize a prevailing 
plaintiff to recover attorneys’ fees have led 
to the development of a cottage industry for 
lawyers specializing in suing small restau¬ 
rants and shops for technical violations of 
disabled-access laws.^ 

Administration of a loser-pays system 
also has its own significant challenges, 
such as determining who is a “prevailing” 
party. It is common for lawsuits to include 
several claims. If five of a plaintiff’s six 
claims for relief are dismissed, but a sin¬ 
gle claim results in a plaintiffs’ verdict, is 
that plaintiff entitled to recover all of his or 
her attorneys’ fees? What if a jury reaches 
a plaintiffs’ verdict but awards only nomi¬ 
nal damages or a tiny fraction of what the 
plaintiff sought? A defendant may consider 
the result a victory, but find itself subject to 
paying attorneys’ fees and costs. Such cir¬ 
cumstances are likely to result in additional 
litigation and fee disputes. 

2. Alaska Follows Loser Pays. 

Alaska is considered the only state that fol¬ 
lows loser pays, but it actually follows a 
limited version of the system that permits 
only modest recovery of fees and is rid¬ 
dled with exceptions. Consider, for exam¬ 
ple, that last November, a jury in a small 
Alaska town rendered a unanimous ver¬ 
dict for Philip Morris in the first wrongful 
death case challenging cigarettes as defec¬ 
tive to go to trial in the state. One would 
not expect the judge to order the plaintiff, 
Dolores Hunter, who lost her husband to 
cancer, to pay Philip Morris’s legal fees. She 
was not required to do so. The same can 
be expected in most other cases in which 
a person claims that the actions of a major 


employer caused a physical injury or death. 

Under Alaska law, a prevailing party 
may seek a relatively small portion of his or 
her attorneys’ fees ranging from one percent 
to thirty percent depending on whether the 
case was contested or uncontested, resolved 
with or without a trial, and on the amount 
of the judgment.^ But Alaska law pro¬ 
vides the judge with ten potential reasons 
to depart from this schedule. Among these 
reasons is “the extent to which a given fee 
award may be so onerous to the non-pre¬ 
vailing party that it would deter similarly 
situated litigants from the voluntary use of 
the courts.” This factor disfavors impos¬ 
ing fees on individual plaintiffs who sue 
businesses. Another factor is “the extent to 
which the fees incurred by the prevailing 
party suggest that they had been influenced 
by considerations apart from the case at 
bar, such as a desire to discourage claims 
by others against the prevailing party or 
its insurer.” This factor counsels against 
awarding defense costs to a business that 
has made the strategic decision to vigor¬ 
ously fight each case to discourage plain¬ 
tiffs’ lawyers, who might smell easy money 
from piling on more claims. 

Despite the law’s 10 exceptions, the 
Alaska Supreme Court developed one 
more—a broad “public interest” exception 
that favored plaintiffs.^ “The exception 
the court created meant that if an environ¬ 
mental group sued to stop a development 
and lost, it did not have to pay the costs 
incurred by the other side,” noted John 
Harris, the Speaker of the Alaska House 
of Representatives, ‘And, by the way, if the 
group won on any part of its lawsuit—no 
matter how small or technical—it would 
be reimbursed 100 percent of its attorneys 
fees.”^ The Alaska Legislature found that 
this exception resulted in “unequal posi¬ 
tions in litigation,” and after three decades 
of use, eliminated it in 2003.^ While the 
Alaska Supreme Court permitted the legis¬ 
lature’s intervention, the court pointed out 
that the final exception to the state’s loser- 
pays rule, a catchall that allows the court to 
reduce or not award attorneys’ fees due to 
“other equitable factors deemed relevant,” 
still provided judges with significant dis¬ 
cretion not to award fees on a case-by-case 
basis.® 
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Given the Alaska law’s modest right to 
reimbursement and signihcant judicial dis¬ 
cretion, it is not surprising that an empirical 
study of the law conducted by the Alaska 
Judicial Council concluded that loser pays 
“seldom plays a signihcant role in civil liti¬ 
gation.”® Courts awarded fees in only about 
10 percent of cases, because many were set¬ 
tled, this resulted in verdicts where neither 
party prevailed or both parties prevailed in 
some respect, or a contract or other statute 
governed the fee award. The three quar¬ 
ters of fee awards were for less than $5,000. 
In more than half the cases in which the 
court awarded attorneys’ fees, the pre¬ 
vailing party did not pay because the los¬ 
ing party was judgment proof or declared 
bankruptcy, or because the prevailing 
party waived fees as part of a post-judg¬ 
ment settlement. Just one in three litiga¬ 
tors surveyed could recall a case in which 
the loser-pays rule played a part in a client’s 
decision to hie a lawsuit or to settle a case. 
The Judicial Council observed that the rule 
did not seem to have an impact on the hling 
of frivolous claims, while recognizing that 
it is difficult to measure such an impact. 
In fact, plaintiffs’ lawyers were among the 
groups expressing the greatest support for 
the loser-pays law. More than two-thirds 
of plaintiffs’ lawyers surveyed expressed the 
view that loser pays worked to their advan¬ 
tage more often than not. 

3. Texas Adopted “Loser Pays.” 

While many refer to legislation enacted in 
Texas in 2011 as “loser pays,” the new law 
is actually very different than the “English 
rule.”^° 

The Texas law has two components. 
The hrst part directs the state’s Supreme 
Court to develop a system for dismissing 
claims at an early stage. Texas was the only 
state without such a mechanism. Under the 
new law, the prevailing party on a motion 
to dismiss is entitled to its attorneys’ fees. 
Courts are very reluctant to grant motions 
to dismiss, which come soon after fil¬ 
ing and before a party has had an oppor¬ 
tunity to gain evidence through discov¬ 
ery. Nevertheless, defendants often make 
such a motion when the legal grounds for 
a claim are questionable. If adopted else¬ 
where, legislation based on this provision 


of Texas law is likely to discourage defen¬ 
dants from seeking early dismissal of weak 
cases because, unless they fully prevail, 
defendants would then have to pay the 
plaintiff’s attorneys’ fees for responding to 
the motion. Instead, defendants will wait 
until later in the case and make what is 
known as a motion for summary judgment 
after incurring significant expense in the 
discovery process. 

The second component of the new 
Texas law makes minor modifications to 
what is known as an “offer of judgment” 
rule. This is a relatively common mech¬ 
anism available in federal and many state 
courts in which a plaintiff is required to pay 
certain court costs when he or she previ¬ 
ously rejected a settlement offered by the 
defendant and a trial ultimately resulted in 
a verdict that was significantly less favor¬ 
able than the settlement offer. Such laws 
typically provide only nominal reimburse¬ 
ment of court expenses, which may be less 
than the cost of seeking such recovery. 
While the Texas statute provides for sub¬ 
stantially greater reimbursement of costs 
than permitted in federal and other state 
courts, there are various reasons why this 
system is rarely used and poses a significant 
risk for defendants.It is not a very effec¬ 
tive mechanism for discouraging meritless 
lawsuits, and ultimately, it penalizes a party 
that exercised its right to have the dispute 
decided in court rather than settle. 


OPTIONS FOR DEVELOPING A 
“LOSER PAYS” SYSTEM 

While a loser-pays system similar to the 
English Rule may not be effective in the 
United States, legislators have other tools 
available to them. When legislators discuss 
the need for loser pays, the phrase is often 
followed by “.. .for frivolous lawsuits.” State 
legislators might therefore best focus their 
interest in loser pays by supporting legis¬ 
lation that requires those who bring frivo¬ 
lous lawsuits to pay the attorneys’ fees and 
expenses of those who are on the receiving 
side of such lawsuits. 

There is a significant difference between 
a loser-pays rule that requires a party that 
brought a viable claim but ultimately did 


not meet the burden of proof set by law to 
pay an opponent’s attorneys’ fees, and one 
that imposes such costs on those who bring 
frivolous claims. A “frivolous claim” is typi¬ 
cally defined as one that (1) is presented for 
an improper purpose, such as harassment; 
(2) is not supported by existing law or a 
legitimate argument for extending, modify¬ 
ing, or reversing existing law or for estab¬ 
lishing new law; or (3) is not supported by 
the facts and is unlikely to have evidentiary 
support after a reasonable opportunity for 
further investigation or discovery. 

The need for such reform is greatest in 
states that follow the approaches used in 
states that follow the approach currently 
used in federal courts (known as “Rule 11”). 
In 1993, the federal judiciary amended the 
federal rule rendering it, in the words of 
Justices Scalia and Thomas, “toothless” and 
allowing “parties ... to file thoughtless, 
reckless, and harassing pleadings, secure 
in the knowledge that they have nothing to 
lose.”^^ In federal courts, an individual or 
business that is hit with a frivolous claim 
must draft a motion for sanctions, provide 
an advance copy to the plaintiffs’ attorney, 
and give him or her 21 days to withdraw 
the lawsuit and walk away Scott free. If the 
plaintiff chooses to proceed with the law¬ 
suit, then the defendant still has little like¬ 
lihood of recovering his costs. Even if a 
court finds the lawsuit frivolous, the judge 
has complete discretion as to whether to 
sanction such conduct. When the judge 
finds sanctions are warranted, the rule lim¬ 
its any monetary sanction to the amount 
needed to discourage such claims. Rule 11 
awards are not permitted to be used for the 
purpose of compensating the victim of the 
frivolous lawsuit. In fact, the court could 
decide to impose a fine payable into the 
court, rather than fees to the injured party. 

Legislators might consider adopting 
a law similar to the federal rule that was 
in place between 1983 and 1993. About 
a third of the states apply this version of 
the rule, which does not include the “21- 
day safe harbor,” provides for mandatory 
sanctions if a judge finds a case is frivo¬ 
lous, and recognizes that sanctions can 
serve the legitimate function of compensat¬ 
ing a wrongly-sued party for its losses in 
defending itself. 
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A second option is to consider 
approaches adopted in states such as Flor¬ 
ida, Georgia, Michigan, or Nebraska that 
generally requires courts to award a prevail¬ 
ing party its reasonable attorneys’ fees and 
costs when the court hnds a lawsuit was 
frivolous Wisconsin is the most recent 
state to take such action by providing a 
more limited “safe harbor” than the fed¬ 
eral rule, and permitting use of sanctions 
to reimburse victims of frivolous lawsuitsd^ 

Legislation introduced in Indiana in the 
2011 session provides a third approach. 
The Indiana bill would have required 
courts, at the conclusion of every case, 
to evaluate whether the losing party (1) 
brought the action or defense on a claim 
or defense that is frivolous, unreasonable, 
or groundless; (2) continued to litigate the 
action or defense after the party’s claim or 
defense clearly became frivolous, unrea¬ 
sonable, or groundless; or (3) litigated the 
action in bad faith. If so, then the court 
would award reasonable attorneys’ fees to 
the prevailing party. 

Finally, in addition to strengthen¬ 
ing laws against frivolous claims, legis¬ 
lators might consider adopting a “vexa¬ 
tious litigant” law, which typically requires 


pro-se plaintiffs (individuals who file law¬ 
suits without an attorney) who repeatedly 
file and lose lawsuits to obtain permission 
from the court and post security before fil¬ 
ing additional litigation. Such laws have 
been enacted in states such as California, 
Florida, Hawaii, Ohio, and Texas. 

These options are not intended to be 
exclusive. Legislators should develop alter¬ 
natives that (1) are fair to both sides; (2) 
discourages meritless litigation; and (3) are 
enforceable in practice, not merely in 
theory. 

Some state courts may view any type 
of loser-pays legislation as intruding on 
their judicial authority to develop proce¬ 
dural rules. There is a strong argument, 
however, that such laws are substantive in 
nature—they do not merely address the 
timing for, or manner of, filing a document 
with the court. Rather, such laws address 
the very substantive matter of when and 
how a victim of lawsuit abuse can recover 
a true financial loss. Legislators can appre¬ 
ciate that such measures are firmly within 
the tradition of protecting the state’s cit¬ 
izens from misconduct, and the legisla¬ 
ture’s prerogative to reduce barriers to 
economic growth. ® 
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Measuring Improvements in the 
Tort System 

How improving the legal environment in individual states could 
reduce tort costs and promote business activity and employment 


BY PAUL J. HINTON AND 
DAVID L. MCKNIGHT 

M ost Americans would prob¬ 
ably agree that the tort sys¬ 
tem plays a vital role in 
providing victim compen¬ 
sation, deterring wrongdoing and deliv¬ 
ering justice. Most would probably also 
agree that the system could work better. 
But how much scope is there for improve¬ 
ment through incremental reforms? What’s 
at stake for the economy and how can we 


assess whether progress is being made? 

There is a shortage of reliable measures 
of tort system performance upon which to 
base an answer to such questions. Sur¬ 
veys are commonly used to rank state tort 
systems along various dimensions; how¬ 
ever, these rankings generally do not pro¬ 
vide objective economic measures. Towers 
Watson’s annual study of tort costs provides 
an estimate of the total cost of the US tort 
system, consisting of litigation costs, settle¬ 
ments and awards, but it provides no esti¬ 
mates at the state level. 


We completed a research project in 
October for the US. Chamber Institute for 
Tegal Reform (“ITR”) in which we devel¬ 
oped a metric for measuring tort sys¬ 
tem costs in each state that may help. It 
uses an econometric analysis to separate 
out the effects of the legal environment 
on costs and uses the least costly states as 
performance benchmarks. The complete 
study can be found on the ITR website at 
WWW. instituteforlegalreform .com. 

Our study reveals that costs attribut¬ 
able to the legal environment vary by 26 
percent between the states with the least 
costly and most costly legal environments. 
This means that improvements in the legal 
environment that achieve the performance 
already seen in the least costly states would 
save up to 26 percent in tort costs before 
considering whether even greater improve¬ 
ments might be possible. 

Of course, the performance of the tort 
system has several dimensions; outcomes 
in terms of compensation, deterrence and 
justice; cost efficiency; and the extent of 
unintended economic side effects of liti¬ 
gation. Our analysis measures the costs 
attributable to characteristics of the legal 
environment in each state and the potential 
economic benefits of improvements, but 
not outcomes. Under the assumption that 
states with less costly legal environments 
do not have worse outcomes, our analysis 
provides a metric of cost efficiency. To the 
extent that tort costs borne by businesses 
are the equivalent of a tax, we also esti¬ 
mate the potential impact on employment 
of “tort tax” relief that would result from 
improvements to the legal environment in 
individual states. In this way, we identify 
opportunities to promote economic activity 
by improving a given state’s legal environ¬ 
ment to the level already achieved by the 
benchmark states. 

We measure the relative costs of the 
legal environment in each state by deter¬ 
mining how much of the variation in tort 
costs across states is explained by corre¬ 
sponding variation in a “Tegal Environment 
Benchmark.” This Tegal Environment 
Benchmark is composed of a “Tort Activity 
Index,” and a measure of the perceived fair¬ 
ness and reasonableness of the tort system. 
The Tort Activity Index consists of three 
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POTENTIAL 2009 TORT COST SAVINGS AND EFFECT ON BUSINESS ACTIVITY FROM 
IMPROVEMENTS IN THE LEGAL ENVIRONMENT IN SELECTED STATES 



Potential Effect of Legal 
Environment on Tort Costs 


Potential Effect on Businesses 
of Changing Legal Environment 

(1) State 

(2) Estimated 
Tort Costs 
(millions) 

(3) Percent 
Impact 

(4) Dollar Impact 
(millions) 
(2)x(3) 

(5) Employment 
(from BLS) 
(thousands) 

(6) Potential Increase 
in Business Activity 

(7) Potential Increase 
in Employment^ 
(5)x(6) 

California 

$32,043 

16.4% 

$5,267 

16,142 

0.65 - 1.76% 

104,868 - 283,936 

Delaware 

$1,027 

7.1% 

$73 

400 

0.28 - 0.76% 

1,122 - 3,038 

Florida 

$15,340 

18.5% 

$2,833 

8,209 

0.73 - 1.98% 

59,934 - 162,273 

Illinois 

$10,446 

23.3% 

$2,435 

5,928 

0.92 - 2.50% 

54,626 - 147,903 

New Jersey 

$9,112 

21.5% 

$1,960 

4,116 

0.85 - 2.30% 

35,001 - 94,768 

New York 

$20,339 

21.2% 

$4,320 

8,864 

0.84 - 2.27% 

74,425 - 201,511 

Ohio 

$8,732 

12.3% 

$1,070 

5,335 

0.48 - 1.31% 

25,836 - 69,952 

Pennsylvania 

$11,991 

14.3% 

$1,719 

5,867 

0.57 - 1.53% 

33,255 - 90,041 


objective measures of tort activity, specif¬ 
ically: the concentration of lawyers, inci¬ 
dence of top verdicts and the volume of tort 
hlings. 

The perception of the legal environ¬ 
ment is measured using a survey We rely 
on the results of the State Liability System 
Ranking Study conducted for ILR by Har¬ 
ris Interactive Inc. (“Harris”) on a represen¬ 
tative sample of approximately 1,500 in- 
house general counsel, senior litigators or 
attorneys, and other senior executives. Par¬ 
ticipants grade how fair and reasonable dif¬ 
ferent key elements of the liability system 
are for the states in which they have experi¬ 
ence. Although the rankings are subjective, 
the econometric analysis provides an objec¬ 
tive test of whether or not they help explain 
the variation in tort costs. 


Our study validates the Harris sur¬ 
vey results by showing that the rankings 
are correlated with costs, after removing 
the effects of economic and demographic 
factors. The Harris rankings do not mea¬ 
sure the fairness and reasonableness of 
the legal environment with objective cer¬ 
tainty, which means that the cost effect that 
we attribute to this perception measure is 
likely understated. The Tort Activity Index 
was also found to be a statistically signifi¬ 
cant factor in explaining tort cost variations 
across states. 

The costs of the tort system are reflected 
in the amounts paid in settlements and 
awards along with the administrative and 
legal costs of resolving claims. Insur¬ 
ance companies are mandated to report 
state level data on insured losses and 


administrative costs. This data provides a 
detailed source with which to measure vari¬ 
ations from state to state. 

Of course, not all the variations from 
state to state are due to features of the legal 
environment. General economic condi¬ 
tions, such as competition in the insurance 
market and demographics like the age and 
employment of the population also affect 
tort costs. After removing the effects of 
these economic and demographic factors 
we determine the amount by which costs 
consistently change in line with changes in 
the Legal Environment Benchmark across 
all states. 

It is possible that the states with the 
best business climate are also less litigious. 
But we control for this possible alterna¬ 
tive explanation for lower liability costs by 
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including a measure of labor regulation in 
our analysis to separate out any business 
climate effect. We find that states perceived 
to have the most fair and reasonable legal 
systems, low concentrations of lawyers, few 
of the largest verdicts across the nation and 
lower volumes of tort suits tend to have 
lower tort costs. 

The table on the previous page shows 
how a sample of states measure up in terms 
of the relative costs of their legal environ¬ 
ments in 2009. The estimated costs of 
the tort system in each state range from 
$1 billion for Delaware to $32 billion for 
California. The corresponding total tort 
system cost for the US. in 2009 of $248 
billion matches the Towers Watson 


This analysis is based on insurance data 
for 2009, the most recent year available. 
However, the analysis could be revised each 
year to track performance over time. The 
effects of improvements in the legal envi¬ 
ronment are expected to take some time 
to be realized in actual tort costs because 
new law, procedures and practices may not 
apply to existing cases. Consequently the 
frequency of top personal injury verdicts in 
each state is a lagging performance indica¬ 
tor. Changes in the perception of the legal 
environment may also take some time to 
reflect the practitioners own experience 
of the effects of improvements. Tort fil¬ 
ings should be more responsive to changes, 
making it possible to assess changes as soon 


individuals. The effect of changes in this 
“tort tax” on business activity can be mod¬ 
eled by drawing on prior published stud¬ 
ies on the responsiveness of business activ¬ 
ity to taxes. 

Assuming that a dollar in tort cost 
reductions would have the same effect as 
a dollar in tax savings measured in prior 
studies, a range of potential effects on 
business activity can be estimated. An 
individual state with the costliest legal 
environment that was successful at elim¬ 
inating this tort cost disadvantage could 
increase employment by as much as 1.0 
to 2.8 percent. The estimated effect of 
the legal environment on business activ¬ 
ity for selected states is reported in the table. 


“The estimated effect of the legal environment on business activity 
for selected states is reported in the table above. In a large state 
such as New York or California, eliminating their tort cost 
disadvantage could add hundreds of thousands of jobs.” 


estimate (although Towers Watson has 
recently updated this estimate to $252 
billion in its US. Tort Cost Trends, 2011 
Update.) 

The effect of the legal environ¬ 
ment in each state on the cost of its tort 
system is also reported. Illinois and 
New York have the most costly legal 
environments. In these states we attribute 
23 and 21 percent of tort costs, respectively, 
to characteristics of the legal environment, 
i.e. perception and measures of tort activity. 
The state with the least costly legal envi¬ 
ronment is Delaware. These states could 
potentially save billions in annual costs 
by improving their legal environments to 
match the perception and tort activity lev¬ 
els of the least costly states. 


as data is reported by the National Center 
for State Courts. 

The scope for improvements in the 
legal environment in each state can be 
quantified as the dollar savings from match¬ 
ing the perception and levels of tort activity 
of the state with the least costly legal envi¬ 
ronment. The scope would be even larger if 
greater improvements were achieved. 

The potential economic impact of such 
cost savings goes beyond these direct cost 
savings of the litigants (and their insurers). 
Improvements in the legal environment 
that make litigation risk less costly have the 
potential to influence business location and 
expansion decisions and thereby stimulate 
business activity. Tort costs can be thought 
of as imposing a tax on businesses and 


In a large state such as New York or 
California, eliminating their tort cost disad¬ 
vantage could add hundreds of thousands 
of jobs. 

The benefits of tort reform are notori¬ 
ously difficult to estimate. Our study does 
not measure the effect of specific reforms, 
but it does provide a measure of the scope 
for improvements in each state. It also pro¬ 
vides a metric for benchmarking and track¬ 
ing improvements for the future, tf* 
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Tstimates are for individual states based on the assumption that the legal environments of the other states remain unchanged. These values cannot be added to 
produce reliable estimates for multiple states. 
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Methods of State Judicial Selection: 
Resources for Legislators 


T his month the Federalist Society will launch a new website dedicated to providing information about state 
supreme courts and the way judges are selected. ALEC member legislators with an interest in judicial 
selection methods should be aware of this resource. To visit the site and access an interactive 
map of the states go to www.statecourtsguide.com. 


Also of help to legislators considering the 
pros and cons of judicial selection meth¬ 
ods, the Federalist Society recently pub¬ 
lished a survey* of empirical evidence 
relating to judicial elections. The paper, 
by Professor Christopher Bonneau from the 
University of Pittsburgh, examines a num¬ 
ber of arguments against judicial elections 
in the light of empirical evidence relating 
to those arguments. Below is a summary of 
his enlightening findings; 

ARGUMENT 1: CAMPAIGN SPENDING IS OUT 
OF CONTROL AND THE CANDIDATE WHO 
SPENDS THE MOST MONEY WINS. 

Professor Bonneau’s response; “In fact, 
campaign spending is one of the best mobi¬ 
lization agents in state Supreme Court elec¬ 
tions. Rather than being alienated by costly 
campaigns, citizens embrace highly spir¬ 
ited expensive races by voting in much 
greater proportions than in more mundane 
contests.”^ Campaign spending allows can¬ 
didates to provide voters with information. 
This information is then used by voters to 
help them make a decision in the race.^ In 


this way, campaign spending benefits vot¬ 
ers by allowing candidates to run a vigor¬ 
ous campaign and make their case to the 
voter. 

Additionally, at the intermediate appel¬ 
late court level, Streb and Frederick^ find 
that the spending difference between can¬ 
didates is not a significant predictor of vote 
total (although it is significant for incum¬ 
bents who were initially appointed and 
thus are making their first run for the 
bench). At the trial court level, systematic 
research has yet to be conducted. 

ARGUMENT 2: JUSTICE IS FOR SALE. 

Professor Bonneau’s response; “The litera¬ 
ture on this is mixed. Some scholars have 
found a correlation between campaign 
contributions and judicial decisions^ while 
others have not, at least under some condi¬ 
tions.^ We simply do not know. Establish¬ 
ing causality (and not simply a correlation) 
can be methodologically tricky.” 

The methodological problem is sum¬ 
marized succinctly by Cann®; “They argue 
that a correlation between campaign 


contributions and judicial decisions exists 
because contributions from attorneys on 
the liberal (or conservative) side of a case 
lead judges to reciprocate by voting in a lib¬ 
eral (or conservative) way. But it may be 
that attorneys who generally find them¬ 
selves on the liberal (or conservative) side 
of a case contribute to candidates who are 
already likely to rule in a liberal (or conser¬ 
vative) direction. This contribution strat¬ 
egy increases the chances of their preferred 
candidate winning. If their candidate is 
elected, they are more likely to win cases 
before them, not because the judge’s vote 
was influenced by the campaign contribu¬ 
tion, but because it was the judge’s propen¬ 
sity to vote in a particular way that led to 
the contribution in the first place.” 

Hence, the question of whether justice 
is “for sale” is very much an open question. 

ARGUMENT 3: JUDICIAL ELECTIONS LEAD 
TO A LOSS OF LEGITIMACY. 

Professor Bonneau’s Response; Gibsonet. 
al.^ examined whether the positives from 
judicial elections outweigh the negatives. 
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Using a survey experiment conducted in 
Pennsylvania in 2007, the authors found 
that, “Elections by themselves seem to 
generate more support for the judiciary; 
these data do suggest that courts do in fact 
proht to some degree from their periodic 
encounters with voters. At the same time, 
however, the positive effect of elections is 
dampened by the campaign ads that associ¬ 
ate courts with ordinary voters. The effect 
is not great, and not great enough to neu¬ 
tralize entirely the positive consequences 
of exposure to the judiciary.”® That is, the 
net effects of elections are positive. Elec¬ 
tions serve to enhance the legitimacy of the 
office. 

ARGUMENT 4: JUDGES CHANGE THEIR 
DECISIONS ON CASES WHEN THEY NEED TO 
FACE THE ELECTORATE. 

Professor Bonneau’s Response; Brace and 
Boyea^ demonstrate that “elections and 
strong public opinion exert a notable and 
signihcant direct influence on judge deci¬ 
sion making in these cases, but these effects 
do not outweigh the impact of case charac¬ 
teristics and judge ideology.” Thus, while 
elections are important, they are not as 
important as the facts of the case and the 
ideology of the judge. Additionally, while 
one could conclude that judges are not fol¬ 
lowing the law because they are afraid of 
losing their jobs, one could also argue that 
the evidence shows the electorate is forcing 
the judges to do their jobs (instead of fol¬ 
lowing their own personal predilections) or 
risk losing an election. 

ARGUMENT 5: VOTERS DO NOT 
PARTICIPATE IN THESE 
ELECTIONS. 

Professor Bonneau’s Response; HalP° and 
Bonneau and HalE^ End that, contrary to 
claims otherwise, state Supreme Court 
elections are not universally character¬ 
ized by a lack of participation by the pub¬ 
lic. Erom 1990-2004, average roll-off^^ was 
22.9% for all elections. So, roughly 75% of 
the people who turned out to vote actually 
cast a ballot for state Supreme Court judge. 
Eurther, when one looks at contested races 
(races where there was more than one 



ELECTIONS 

Judges are directly elected by the 
voters of the state. 

Partisan 

Alabama 

Illinois 

Louisiana 

New Mexico 

Pennsylvania 

Texas 

West Virginia 

Nonpartisan 

Arkansas 

Georgia 

Idaho 

Kentucky 

Michigan 

Minnesota 

Mississippi 

Montana 

Nevada 

North Carolina 

North Dakota 

Ohio 

Oregon 

Washington 

Wisconsin 


DEMOCRATIC APPOINTMENT 

Judges are appointed directly by 
a democratic body, or appointed 
by the governor with the advice 
and consent of a democratic body. 
(Note: Democratic body = popularly- 
elected officials or judges nominated 
and confirmed by popularly-elected 
officials. 

Gubernational 

California 
Maine 
New Jersey 

Legislative 

South Carolina 
Virginia 
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candidate seeking the position), the roll¬ 
off rate decreases to 16.1%. Finally, if one 
looks at contested partisan elections (where 
voters are provided the partisan affiliation 
of the candidates on the ballot), roll-off is 
even lower: 11.1%.^^ More importantly, 
“higher amounts of campaign spending 
produce signihcantly lower levels of ballot 
roll-off.”'^ 


ARGUMENT 6: VOTERS DON’T KNOW WHO 
THEY ARE VOTING FOR. 

Professor Bonneau’s Response; Bonneau 
and HalF^ hnd that a challenger who has 
prior judicial experience performs about 
4.7% better against an incumbent than a 
challenger without such experience. This 
is substantively important because “given 
that the average incumbent’s vote is only 
56.8 percent during the time frame of our 
study, the challenger’s relative experience 
or inexperience could well mean the dif¬ 
ference between an incumbent’s re-elec¬ 
tion and defeat in many of these contests”.^® 
Thus, it appears that voters are able to rec¬ 
ognize incumbents who are ideological 
outliers (at least in partisan elections) and 
distinguish between higher qualihed alter¬ 
natives to incumbents and lower qualihed 
alternatives. In the aggregate, then, vot¬ 
ers appear to have enough information to 
make an informed decision in the election. 


MISSOURI PLAN 

Judges are appointed by the governor 
after nomination by a commission without 
confirmation by a democratic body. 

Role for Bar 

Alaska 

Arizona 

Florida 

Indiana 

Iowa 

Kansas 

Missouri 

Nebraska 

Oklahoma 

South Dakota 

Wyoming 

No Role for Bar 

Colorado 

Tennessee 


HYBRID 

Judges are appointed by the 
governor after nomination by a 
commission and confirmed by a 
democratic body. 

Connecticut 

Delaware 

Hawaii 

Maryland 

Massachusetts 

New Hampshire 

New York 

Rhode Island 

Utah 

Vermont 


ARGUMENT 7: INCUMBENTS ARE RARELY 
CHALLENGED AND NEVER LOSE AND THUS 
ARE NOT ABLE TO BE HELD ACCOUNTABLE. 

Professor Bonneau’s Response; The re-elec¬ 
tion rate of incumbents shows that these 
judges have something real to fear if they 
are challenged. From 1990-2004, Bonneau 
and HalF^ show that the re-election rate for 
members of the US. House was 94.9 per¬ 
cent; for the Senate, 90 percent; and for 
governors, 81.1 percent. State Supreme 
Court justices were re-elected 91.3 percent 
of the time, about the same as for mem¬ 
bers of the Senate. Moreover, when you 
look just at partisan elections (which elec¬ 
tions for the House, Senate, and Governor 
all are), state Supreme Court incumbents 
won reelection only 68.8 percent of the 
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time. That is, in the races most comparable 
to races for other statewide elected offices, 
state Supreme Court incumbents have the 
most to fear in terms of losing their jobs. 

ARGUMENTS: ELECTED JUDGES ARE NOT 
AS QUALIFIED AND ELECTIONS LEAD TO 
LESS DIVERSITY ON THE BENCH. 

Professor Bonneau’s Response; Stephen 
Choi, G. MituGulati, and Eric Posner^® set 
out to test whether elected judges perform 


better or worse, once on the bench, than 
appointed judges. They measured the per¬ 
formance of judges on three dimensions; 
productivity, citations, and independence. 
Their results fly in the face of conventional 
wisdom; “We End that elected judges are 
more productive. And although appointed 
judges write opinions that are cited more 
often, the difference is small and outweighed 
by the productivity difference. In other 
words, in a given time period, the product 
of the number of opinions authored and 


citations-per-opinion is higher for elected 
judges than for appointed judges.”^^ Addi¬ 
tionally, Frederick and Streb^° find that, “If 
any verdict can be reached on the role of 
sex in the outcomes of judicial elections, 
then it is that women might receive a mod¬ 
est boost at the polls.” In sum, the bulk of 
the evidence suggests that there is no rela¬ 
tionship between diversity and the method 
of selection. 


*The Federalist Society does not lobby for legislation, take policy positions, or sponsor or endorse nominees and candidates for 
public service. The opinions expressed in the organizations publications are those of the academics and researchers interviewed 
and not of the Society itself With these papers, as with all its programs, the Society seeks to produce material that will encourage 

discussion of timely legal and public policy developments. 


^Chris W. Bonneau& Melinda G. Hall, In Defense of Judicial Elections (2009) at 131. 

^Lawrence Baum, Judicial Elections and Judicial Independence: The Voter’s Perspective, 64 Ohio St. EJ. 13 (2003). 

^Matthew J. Streb& Brian Erederick, Conditions for Competition in Eow-Information Judicial Elections: The Case of Intermediate Appellate Court Elections, 62 
Pol. Res. Q. 523 (2009). 

^Damon Cann, Justice for Sale? Campaign Contributions and Judicial Decisionmaking, 7 St. Pol. PoPy. Q. 281 (2007); Madhavi McCall, The Politics of Judicial 
Elections: The Influence of Campaign Contributions on the Voting Patterns of Texas Supreme Court Justices, 1994-1997, 31 Pol. &Pol’y 314 (2003); Joanna M. 
Shepherd, Money, Politics and Impartial Justic, 58 Duke EJ. 623 (2009). 

^Damon M. Cann, Campaign Contributions and Judicial Behavior, 23 Am. Rev. Pol. 261 (2002); Damon M. Cann et al.. New Directions injudicial Politics, (Kevin 
T. McGuire ed., 2012). 

^Cann, Justice for Sale?,supra, at 284. 

Tames Gibson et al.. The Effects of Judicial Campaign Activity on the Eegitimacy of Courts: A Survey-based Experiment, 64 Pol. Res. Q. 545 (2011). 

^Gibson et al., supra, at 553. 

^Paul Brace & Brent D. Boyea, State Public Opinion, the Death Penalty, and the Practice of Electing Judges, 52 Am. J. Pol. Sc. 360, 370 (2008). 

^®Hall, Voting, supra. 

^^Bonneau& Hall, supra. 

^^“Roll-off” is the percentage of voters who go to the polls but do not vote for the judicial races. 

^Tor more information, see Tables 2.1 and 2.2 in Bonneau and Hall, supra. 

^^Bonneau& Hall, supra, at 44. 

^^Bonneau& Hall, supra. 

^^Bonneau& Hall, supra, at 98. 

^^Bonneau& Hall, supra. 

^^Stephen J. Choi et al.. Professionals or Politicans: The Uncertain Empirical Case for an Elected Rather than Appointed Judiciary, 26 J.E. Econ.& Org. 290 (2010). 
'Hd. at 292. 

^°Brian Erederick and Matthew J. Streb, Women Running forjudge: The Impact of Sex on Candidate Success in State Intermediate Appellate Court Elections, 89 
Soc. Sci. Q. 937, 950 (2008). 

^^Margaret Williams finds that “nonpartisan elections affect women’s representation on trial courts, while merit selection affects representation on appellate courts. 
Margaret Williams, Women’s Representation on State Trial and Appellate Courts, 88 Soc. Sci. Q. 1192, 1200 (2007). However, it is unclear what to make of this 
finding given the way she codes the method of selection. Williams codes these “based on the method by which a majority of the judges at that level reached the 
bench.” Id. at 1196-97. Since the state is the unit of analysis here, this means that if a state elects trial court judges in partisan elections but appoints appellate 
court judges, the state is coded as partisan since there are more trial court judges than appellate court judges. See EN5, supra. This makes it difficult to ascribe 
any influence to method of selection. 
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Energy on Trial: Environmentalists Pollute the 
Legal System 

BY BRYAN WEYNAND 


F rom state attorneys general, to municipal leaders, to plaintiff’s lawyers, and even down to ordinary 
activists, there is an emerging trend in the environmental movement that binds together its mis¬ 
guided attempt to force a rapid transition toward renewable energy. Demonstrating their disdain for 
both fossil fuels and existing legal processes and institutions, each of these parties have used legal 
claims as an end-justihes-the-means avenue for delaying or inhibiting the use of such fuels; even as improved 
technology offers a way toward cleaner use, energy independence, and a step toward economic recovery. 
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The three separate issues of public nuisance litigation over 
greenhouse gas emissions, frivolous litigation regarding natural 
gas drilling, and municipal bans on hydraulic fracturing together 
illustrate this trend, which should serve as a red flag of caution for 
potential exploitation of our nation’s civil justice system for politi¬ 
cal purposes. As they are undeterred by their vision’s lack of eco¬ 
nomic viability, they will not be discouraged when, even lacking 
a strong legal argument, they can effectively discourage future use 
of fossil fuels by imposing barriers and costs through drawn out 
litigation. 

GREENHOUSE GAS LITIGATION 

In the case of public nuisance litigation over greenhouse emis¬ 
sions, the attempt of eight states and New York City to sue the 
nation’s hve largest emitters has already been dealt a signihcant 
blow. The Supreme Court held in AEP v. Connecticut that the plain¬ 
tiffs’ request for injunctive relief was displaced by the Clean Air Act 
and the authority it grants to the federal Environmental Protection 
Agency.^ However, as attorneys Richard Faulk and John Gray wrote 
after the case, many questions remain over the potential for future 
climate change litigation, and it is therefore premature to declare 
the threat resolved.^ 

The impetus for the case, filed in 2004, was the public policy 
goal of capping greenhouse gas emissions. The plaintiffs claimed 
that these emissions violated the common law of nuisance by con¬ 
tributing to global warming and, interestingly, asked the court to 
implement a cap rather than award damages. 

From the beginning, the plaintiffs had little expectation of suc¬ 
cess. The Supreme Court had previously held in Massachusetts v. 
EPA that authority to regulate greenhouse gases had been asserted 
by Congress and delegated to the EPA, concluding that these insti¬ 
tutions were handling the issue in the proper venue and that this 
displaced the right to a public nuisance claim.^ There was never 
any reason to suggest that the question could or should be han¬ 
dled in the judiciary, and only a group of activist attorneys general, 
determined to impose a defeated legislative and regulatory agenda 
through litigation, could make such a claim. 

Yet further questions remain because of the narrowness of the 
decision. Because the court dispensed with the claim merely on 
the basis of its displacement by the Clean Air Act, it did not resolve 
broader questions, such as whether claims could be brought under 
state common law, or whether claims that seek damages rather 
than injunctive relief may have more success. Despite the strong 
arguments that practicality renders this issue political and thus not 
justiciable, the Court held in a 4-4 tie that other than the displace¬ 
ment argument, “no other threshold obstacle bars review” of the 
claim. In other words, part of the court remains open to consid¬ 
ering emission of greenhouse gases as a public nuisance, provided 
the plaintiffs seek damages rather than displacement of regulatory 
authority. 

These questions may present themselves to the court in the 
imminent future as the case Native Village of Kivalina v. ExxonMobil 
works its way through appeal. In the meantime, as noted by Faulk 


and Gray, ‘AEP’s failure to deliver a definitive ‘knockout’ probably 
encourages public nuisance advocates to persist in their quest.”^ 
Moreover, as civil justice reform advocates know well, litigation 
for damages can be a concerning but effective regulatory tool by 
imposing excessive costs that deter future action. That such claims 
could be accepted raises the possibility of a foreboding invitation 
for similar litigation against greenhouse gas emitters across the 
country. While environmentalists would not have achieved their 
regulatory vision, in this scenario, they would have at least partially 
succeeded in using their frivolous claims to obstruct the produc¬ 
tion of electricity from fossil fuels. 


“Even as the trial bar maintains 
a target on the industry, 
environmentalists are likely 
hopeful that the litigation could 
deter future expansion of natural 
gas drilling.” 


NATURAL GAS 

It is now well documented that technological advancements have 
opened up access to a wealth of recoverable domestic natural gas, 
and for years the environmental community touted natural gas as 
a cleaner alternative to coal for producing electricity. Yet now that 
natural gas shows the potential to displace the environmental basis 
for renewable energy, they are now going on the attack against the 
industry. 

Widespread fear mongering related to hydraulic fracturing and 
allegations of deceptive practices related to drilling leases offer a 
range of incentives to invite litigation, and in fact, there is signif¬ 
icant evidence that the trial lawyer community already has the 
industry in its sight as its next lucrative target. 

Fast year, a national trial bar conference held a seminar titled 
“Unconventional Gas Drilling & Fracking; Technology, haw & 
Regulation,” which detailed the “ins and outs of this emerging envi¬ 
ronmental controversy” for litigators hoping to capitalize. More 
recently, the Oil and Gas Fitigation Group of the American Associ¬ 
ation for Justice (AAJ), the nation’s most prominent trial bar lobby, 
held a similar meeting to educate attorneys on how to sue drillers. 

Current lawsuits in Texas, New York and Pennsylvania claim 
nuisance and negligence and seek damages for loss of drinking 
water, decrease in property value, emotional harm, and exemplary 
damages.^ A recent New York Times article on the industry titled 
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“Learning Too Late of the Perils in Gas Well Leases” makes victims 
of landowners who rushed into signing prohtable leases before 
regretting the terms later, and it was this topic that drew the pri¬ 
mary focus of the AAJ seminar. 

In the case of the groundwater contamination cases, there is 
already reason for skepticism. The plaintiffs in the New York case. 
Baker, et al v. Anschutz Exploration Corporation, et al, seek $150 
million in compensatory damages, punitive damages, and future 
medical monitoring for cancer due to the supposed release of gas 
into water wells because of negligent design. Yet the New York 
Department of Environmental Conservation has published a 
detailed investigation that rebuts the plaintiffs’ claim, concluding 
that the drilling was not the cause of the well contamination.® The 
public efforts by the firm litigating the case to link the contamina¬ 
tion to hydraulic fracturing at large have led to speculation that it 
represents a stunt to gain the business of future plaintiffs, and a 
prominent industry attorney called the case a “precursor to future 
litigation.”^ 

As the trial bar maintains a target on the industry, environ¬ 
mentalists are likely hopeful that the litigation could deter future 
expansion of natural gas drilling. While President Obama’s EPA 
has been unfriendly to the industry in launching duplicative regu¬ 
latory programs, he does not seek to halt hydraulic fracturing, and 
state regulatory agencies and legislatures—such as those in Penn¬ 
sylvania—have legitimized the practice. Once again, activists will 
continue to resort to alternative means to impose their vision of 
limiting fossil fuel use—and frivolous litigation is a likely compo¬ 
nent of their strategy. 

MUNICIPAL BANS ON HYDRAULIC FRACTURING 

A separate but equally frivolous attempt to obstruct hydraulic frac¬ 
turing through litigation involves municipal governments making 
spurious constitutional claims rather than plaintiffs making spuri¬ 
ous tortious claims. 

Local governments in Pennsylvania, West Virginia, New York, 
Ohio, and Maryland—including those in Pittsburgh, Buffalo and 
Morgantown—have passed bans on the practice that assert a right 
to local self-governance over state regulatory preemption. 

There is an obvious irony in the environmental movement’s 
selection of local property rights as a defense. In reality, it illus¬ 
trates not a consistent defense of decentralized governance, but a 


concession that, at least regarding a total ban, they have lost the 
battle on hydraulic fracturing at the federal and state level. 

Even the preeminent states’ rights advocate James Madison was 
wary of the ability of decentralized government institutions to vio¬ 
late the liberties of their citizens, and he saw the protection of the 
people against their local and state governments as one the core 
functions of the tightly limited federal government created by the 
Constitution. Municipal bans on hydraulic fracturing represent 
such a case; not an exercise of local governance, but an affront 
to the liberty of property owners who wish to profit from drill¬ 
ing on their land, one that is legally preempted by the state regu¬ 
latory scheme. 

Though advocates have presented their argument in constitu¬ 
tional terms, there is little legal case to be made for their alleged 
authority. The Morgantown ban has already been struck down in 
court, and the bans in other places are merely waiting for a chal¬ 
lenger before likely seeing a similar result. 

Yet as one legal commentator wrote on the Pittsburgh ban, ‘Any 
challenge will result in a show trial, and even where Pittsburgh 
loses (and it will lose), the forces behind the ordinance win (and 
the taxpayers footing the legal bills lose).”® Taxpayers lose not only 
the expense of the legal bills, but the revenues from drilling and 
most significantly, the resulting economic activity and jobs. Local 
leaders in some towns have justified the unconstitutional bans by 
touting the delays and costs imposed on drillers, which accom¬ 
plish virtually the same goal as a ban. There could be no clearer 
expression of a willingness to flout the legal system in pursuit of a 
frivolous, end-justifies-the-means environmental agenda. 

Each of these cases pose different challenges that will need 
to be met by different solutions, but collectively they present an 
alarming trend to the legal and business community. The radical 
approaches of the environmental movement have been well chron¬ 
icled. Yet as it continues to lose battles in state legislatures and in 
the federal Congress, it is their exploitation of the civil justice sys¬ 
tem in pursuit of political goals that is becoming a trademark of 
the movement, 


BRYAN WEYNAND is the Legislative Analyst at ALEC for the Civil Justice 
and Energy, Environmental and Agriculture Task Forces. 


Tttp://www.supremecourt.gov/opinions/10pdf/10-174.pdf 

^http://www. gardere.com/Binaries/Press%20and%20Publications/20110815AEParticleFAULKGRAYARTICLE.pdf 

%ttp://www.supremecourt.gov/opinions/06pdf/05-l 120.pdf. It is important to note that ALEC believes this decision to be wrongly decided and does not share the 
notion that the Clean Air Act authorizes EPA regulation of greenhouse gases as a pollutant. However, that the question of whether regulation of air quality requires 
limiting greenhouse gases rests with Congress and the EPA is clear. 

%ttp://www.gardere.com/Binaries/Press%20and%20Pubhcations/20110815AEParticleFAULKCRAYARTICLE.pdf 

^http://www.frackinginsider.com/litigation/the-plaintiffs-bar-zeros-in-on-fracking/ 

^http://www.scribd.com/doc/61955915/NYS-DEC-November-2010-Fact-Sheet-on-Big-Flats 

^http://www.frackinginsider.com/htigation/hydraulic-fracturing-fracking-during-natural/ 

%ttp://jurist.org/datehne/2011/07/joseph-schaeffer-hydrauhc-fracturing.php 
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Medicaid Agencies Can Successfully Address 
Increasing Costs with Radiology Benefits 
Management Programs 


BY NORMAN A. SCARBOROUGH, M.D. 

W hile the current recession has impacted Amer¬ 
icans, businesses, and government programs 
throughout the nation, few are experiencing a 
hnancial strain more than Medicaid agencies. 
According to the Kaiser Commission on Medicaid and the Unin¬ 
sured, “since the start of the recession, Medicaid enrollment has 
grown by 8.8 million,” pushing overall enrollment to 51.5 million.^ 
Maintaining this level of enrollment has forced states to seek ways 
to save money without negatively impacting benehciaries. 

One way some states are controlling costs, while continuing to 
support this unprecedented growth, is by implementing radiology 
benehts management (RBM) programs. RBM programs reduce the 
overuse of advanced diagnostic imaging procedures. The proce¬ 
dures addressed by RBM programs typically include computerized 
tomography (CT) scans, magnetic resonance imaging (MRI), and 
positron emission tomography (PET). 

RBM programs have been adopted by commercial health insur¬ 
ance companies for decades and are successfully used by some 
of the nation’s largest insurers, including Aetna, CIGNA, United- 
Healthcare, and Humana. According to an article published in the 
Radiology Business Journal in July 2009, it is estimated that RBM 
programs cover approximately 100 to 130 million health insur¬ 
ance members in the United States and have saved health insur¬ 
ance companies hundreds of millions of dollars.^ 

Despite the success of RBM programs in the commercial health 
insurance sector, states have been slow to adopt them—but that 
has changed due to the pressures placed on Medicaid agencies 
to become more hnancially efficient. Medicaid agencies that have 
adopted RBM programs have signihcantly decreased costs associ¬ 
ated with benehciary imaging services, while increasing the quality 
of patient care and maintaining high levels of physician and bene¬ 
hciary satisfaction. 

When an RBM program is implemented by a health plan, pro¬ 
viders submit authorization requests to the RBM organization 
prior to patients receiving advanced imaging procedures. These 
requests are reviewed for appropriateness. Ideally, these decisions 
are determined using evidence-based guidelines that are created 
through the integration of well-known and widely accepted med¬ 
ical society standards and current medical literature, as well as 
input from recognized clinical subject matter experts. High qual¬ 
ity RBM programs also support the prior authorization process 
with clinical staff experienced in the appropriate use of diagnostic 


radiology, offering providers additional resources to assist with 
their advanced imaging requests. 

RBM programs have become a necessity for insurers seeking 
to decrease costs due to the increased growth in advanced imag¬ 
ing utilization. America’s Health Insurance Plans (AHIP) has stated 
that diagnostic advanced imaging costs are reported to be the fast¬ 
est growing component of medical technology, with spending 
approaching $100 billion annually. Several factors contribute to 
this increase in imaging, including; 

• Use of services that were previously unavailable or diffi¬ 
cult to access. 

• Adoption of emerging technologies without education on 
their appropriate use and how they contribute to clinical 
situations. 

• Quality issues that result in the duplication of procedures 
due to the ineffectiveness of initial scans. 

• Rise in self-referrals, with providers ordering advanced 
imaging procedures for their patients and either perform¬ 
ing the procedure themselves or having the procedure 
completed at a facility from which they receive a finan¬ 
cial incentive. According to a 2002 article in the American 
Journal of Roentgenology, self-referring physicians per¬ 
forming their own imaging “are at least 1.7-7.7 times as 
likely to order imaging as non-self-referring physicians in 
the same specialty who see patients with the same prob¬ 
lems.” Advanced imaging procedures were ordered as 
much as 54 percent more often by physicians with own¬ 
ership interests in outside facilities than by non-self-refer¬ 
ring physicians.^ 

• Defensive medicine practices, with physicians ordering 
procedures to protect them against litigation in the event 
of an unfavorable patient outcome. According to one 
report, the practice of defensive medicine costs the United 
States healthcare system from $60 billion to $108 billion 
annually.^ 

RBM programs offer more than just financial benefits to Medic¬ 
aid programs. Many patients and healthcare providers are unaware 
of the significant health risks which may be associated with some 
advanced imaging procedures. HealthLeaders Media stated in 2009 
that “the National Cancer Institute estimates nearly 30,000 excess 
cancers occurred from the 72 million CT scans in the US. just in 
2007. About half of those cancers may be lethal.”^ By evaluating 
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a provider’s advanced imaging request and confirming its appro¬ 
priateness, RBMs help eliminate unnecessary radiation exposure, 
which reduces patient safety risks and future healthcare issues, as 
well as the costs for treatment. 

RBM programs have been proven to reduce the hnancial bur¬ 
den of advanced imaging overutilization within America’s health¬ 
care system. RBM programs are so successful that in June 2011, 
the Medicare Payment Advisory Commission (MedPAC) recom¬ 
mended that the US. Congress implement a prior authorization 
program in Medicare to address practitioners who order a sub¬ 
stantially larger number of advanced imaging services than their 
peers.® In addition to assisting with the hnancial burdens experi¬ 
enced by Medicaid agencies, states have also applied prior autho¬ 
rization services to state employee health plans, resulting in 
signihcant savings. 


States considering an RBM program should thoroughly review 
several factors before choosing an appropriate organization to pro¬ 
vide these services. Medicaid programs operate differently from 
commercial insurers, so selecting an RBM organization with exten¬ 
sive experience with both fee-for-service and managed Medicaid 
programs would be ideal. 

Various contracting models are also available. One example is 
an administration-only model where the state pays fees to the RBM 
organization for operating the program, which leaves the state vul¬ 
nerable to possible huctuations in costs. Another example is a cap¬ 
itation model where the RBM organization manages the advanced 
imaging program for the state and assumes any hnancial risk due 
to cost huctuations. This second model is more advantageous 
because the RBM organization provides the state with guaranteed 
savings. It also allows the state to know how much they will spend 
on advanced imaging during the contracted period, as the RBM 
program assumes the hnancial risk if the program’s requirements 
exceed the established budget. 

Medicaid programs will continue to experience increasing pop¬ 
ulations as eligibility expansion begins in 2014, based on the new 
rules established by the Patient Protection and Affordable Care Act. 
According to the Centers for Medicare and Medicaid Services, 
Medicaid programs are projected to add 11.6 million people, a 21 
percent increase, to existing enrollments in 2014, and almost 20 
million people, a 34 percent increase, by 2019.^ To address these 
enrollment increases, states must seek ways to reduce costs, while 
continuing to offer services that are vital to their populations. RBM 
programs are a viable and proven option. States should take note of 
the successes experienced by other insurers that have implemented 
RBM services and consider the potential benehts for their Medicaid 
programs and benehciaries. 

H NORMAN A. SCARBOROUGH, M.D., is vice president 
and senior medicai director for MedSoiutions and is a 
board-certified diagnostic radioiogist. 


^Kaiser Commission on Medicaid and the Uninsured, “Medicaid Enrollment: December 2010 Data Snapshot,” (December 2011): 
http://www.kff.org/medicaid/upload/8050-04.pdf 

^Wiley, George, “RBMs: The Debate Heats Up,” Radiology Business Journal (July 01, 2009): http://www.imagingbiz.com/articles/view/rbms-the-debate-heats-up/. 
^Brian E. Kouri, R. Gregory Parsons, and Hillel R. Alpert, “Physician Self-Referral for Diagnostic Imaging: Review of the Empiric Eiterature,” American Journal of 
Roentgenology (October 2002): http://www.ajronhne.Org/content/179/4/843.full. 

John Carroll, “Going on the Offensive against Defensive Medicine,” Managed Care Magazine: 
http://www.managedcaremag.eom/archives/0503/0503.regulation.html. 

^Clark, Cheryl, “The Eive Best Things and Eive Worst Things About Healthcare in 2009,” HealthEeaders Media (December 23, 2009): 
http://www.healthleadersmedia.eom/page-2/EED-243951/The-Eive-Best-Things-and-Eive-Worst-Things-About-Healthcare-in-2009##. 

^Medicare Payment Advisory Commission, “Improving Payment Accuracy and Appropriate Use of Ancillary Services,” (June 2011): http://www.medpac.gov/ 
chapters/Junl l_Ch02.pdf 

^Centers for Medicare and Medicaid Services, “2010 Actuarial Report on the Einancial Outlook for Medicaid,” (December 21, 2010): 
http://www.cms.gOv/ActuarialStudies/downloads/MedicaidReport2010.pdf 
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Complications with the EPAs Utility MATS and 
Cross State Air Pollution Rule 


BY JON MCKINNEY 

I n the past few years, the US. Envi¬ 
ronmental Protection Agency (EPA) 
has promulgated a number of reg¬ 
ulations that directly affect the gen¬ 
eration of electricity Two of these rules, 
the Cross State Air Pollution Rule and 
the Utility Mercury and Toxic Substances 
(MATS) rule, will signihcantly impact cost 
and reliability The Cross-State Air Pollu¬ 
tion Rule aims to reduce power plant emis¬ 
sions that cross state lines. This rule was 
recently stayed by the court, yet utilities are 
still expecting to have to comply at some 
point in the future despite evidence that the 
reductions in emissions have already been 
met. The MATS rule, also known as the 


Utility MACT rule, aims to further regulate 
hazardous air pollutants, including mer¬ 
cury and acid gases, for coal and oil plants. 
This rule has an unreasonably and unnec¬ 
essarily short timeline for compliance, and 
the standards are so stringent that no new 
coal plants are likely to be built. 

MATS COMPLIANCE DEADLINE IS NOT A 
SATISFACTORY OPTION 

EPA published the hnalized MATs rule in 
Eebruary 2012. The compliance period 
will start on April 16, 2012, and affected 
power plants will have to comply with 
the standards by April 16, 2015. The EPA 
has allowed for an extra year for compli¬ 
ance as the original three year compliance 
timeline was thought to be untenable. In 


specihc cases affecting reliability, the rule 
allows for a hfth year for compliance, yet 
it is not a satisfactory flexibility option—it 
would effectively require states and gener¬ 
ators to violate the Clean Air Act hrst. The 
hnal rule includes a hfth year for units that 
are critical to reliability which can be given 
through a Consent decree—^but only if 
the plant violates the Clean Air Act hrst by 
exceeding applicable emissions limits. No 
state or plant owner wants to base its plans 
on being in non-compliance. 

As an example of issues that this can 
cause, MIRANT, an Atlanta-based energy 
company that produces and sells electricity, 
was the target of civil environmental suits 
when it was directed to run two plants to 
maintain reliability. 
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ENERGY, ENVIRONMENT AND AGRICULTURE 


NEW SOURCE MERCURY MATS 


Mercury MATS vs. Current Air Permit Limits* 
(*most stringent permit limits identified by an analysis 
of new coal units built since 2001) _ 


Note: Historically, mercury limits 
have been based on annual aver¬ 
ages. The Final MATS applies a 
more stringent 30-day average. 
Source: Derived from AEP MATS 
Comments to U.S. EPA (2011). 
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THE KEY PROBLEM: 

INADEQUATE FGD RETROFIT TIME EVEN WITH 4TH YEAR; 5THYEAR LIMITED TO “RELIABILITY CRITICAL” UNITS 
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The 4th Year Extension Period provides some relief to the construction schedule. However, units with complianceprojects that extend beyond the 4th Year 
Extension Period that have no transmission reliability consequences will be forced to come off line. 
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ALEC POLICY FORUM 


COMPARISON OF AVERAGE 8-HOUR OZONE AIR OUALITY AT PROJECTED CSAPR NONATTAINMENT SITES 2005 VS. 2009 

Source: http://midwestozonegroup.com/files/lmpacts_of_Updated_DV_Memorandum_Oct_2011_.pdf, Tabie ^ 
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Local Source Circumstances Contributing 
to Continued Nonattainment; 75 FR 45281 
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Commissioners are well aware that reg¬ 
ulatory approval processes are subject to 
delays due to intervenor and other interests 
that we must take into account. For exam¬ 
ple, the Sierra Club claims to have blocked 
150 proposed coal plants by intervening 
in regulatory proceedings and is now aim¬ 
ing to shut down 500 plants that are still 
operating, according to its web site. The 
club has already intervened in proceedings 
for retrohts. These concerns about regula¬ 
tory delays apply equally to the fourth year 
time extension that the EPA has provided 
to states. 

Five to six years to complete retro- 
ht activities is the rule, not the exception, 
for projects regulators have previously 
approved. Three years are usually needed 
for pre-construction engineering activities 
and regulatory approvals before construc¬ 
tion actually begins. 

These concerns about delays apply 
equally to the fourth year time extension 
that the EPA has provided to states. 

Federal legislative action, such as the 
Manchin-Coats Fair Compliance Act is 
needed to provide certainty and harmonize 
EPA deadlines with real world pre-con¬ 
struction and construction timelines. 

NO NEW COAL PLANTS 

Although the EPA has flexibility in set¬ 
ting standards for new coal-hred plants 
that reflect real world operating conditions 
and technology capabilities, the standards 
of the MATS rule are so stringent that even 
recently permitted plants employing best 
available technology cannot meet them and 
no new coal plants are likely to be built. 
These new source standards are supposed 


to reflect the capabilities of emission con¬ 
trol technologies in use now by the best 
performing coal units in the United States 
but do not. 

For example, the mercury standard for 
new sources is 0.0002 Ib/GWh, less than 2 
percent of the average for the 10 best plants 
recently permitted after Best Available Con¬ 
trol Technology reviews. To meet the new 
source limits, plants will have to operate 
well beyond manufacturer performance 
guarantees and achieve emission limits that 
are so low that detection limits are below 
available monitoring equipment capability. 

IS THE CROSS STATE AIR POLLUTION 
RULE (CSAPR) NEEDED? 

As explained in a December 22, 2011, Fort 
Wayne Journal Gazette op-ed by hve state 
environmental regulatory officials, when 
using the latest data from EPA monitors, 
the air quality objectives of CSAPR already 
have been achieved and consumers will be 
paying for a regulation that is not needed. 

In this case, the EPA is not giving credit 
for air quality improvements resulting from 
investments totaling billions of dollars that 
Commissions approved. West Virginia 
alone has spent $4 billion that monitors 
now show have improved levels to below 
the target level for CSAPR. 

GRID RELIABILITY 

The EPA projects approximately 5GW of 
plant retirements from its regulations while 
the industry has announced it intends to 
retire more than 10 times that amount. 

PJM and the Southwest Power Pool, two 
large regional transmission organizations 


which deal with reliability of electric¬ 
ity, have requested that companies pro¬ 
vide their compliance plans. The process to 
determine reliability critical units is a good 
start, but there are issues such as workable 
analysis protocols, interconnect concerns 
among states, regional transmission oper¬ 
ators and power systems, and projecting 
plant closures and retroht timelines 

Although broad-based reliability stud¬ 
ies have indicated that there may not be 
nationwide reliability issues, the grid is 
not nationwide. It is regionalized, with 
some regions having stronger systems and 
better interconnections than others. One 
major gap in work done to date is the lack 
of any analysis of interface or seams issues; 
regions, states and even individual compa¬ 
nies now will have to pay far more atten¬ 
tion to what is happening at their borders 
as well as focusing on what is happening 
within their borders. Planning decisions 
need to be made sooner than later to assure 
that the outages, retirements, replace¬ 
ment power and transmission connections 
are coordinated and orderly to minimize 
upward pressure on compliance costs and 
potential power shortages. 

CONCLUSION 

States that beneht from coal for power¬ 
ing their economies have been engaged in 
debates about charting the course of their 
energy futures. The bill Senators Manchin 
and Coats are sponsoring regarding MATS 
and CSAPR, the judicial review of CSAPR, 
and the important analytical work of grid 
reliability experts all will contribute to safe¬ 
guarding our citizens’ health while they 
beneht from affordable, reliable electricity. 



JON MCKINNEY is the West Virginia Pubiic Service Commissioner and Chair of the Ciean Coai and Carbon Sequestration Sub¬ 
committee with the Nationai Association of Utiiity Reguiatory Commissioners. This commentary is the author’s own and does 
not represent the views of the West Virginia Pubiic Service Commission. 
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